Tanzania is one of the jurisdictions in Africa that follow an adversarial criminal justice system. Despite a number of problems associated with the fact that the criminal justice system overutilises imprisonment, there is still a lack of diversionary measures to complement the system. This article investigates restorative justice as a complementary system to the Tanzanian criminal justice system, arguing that the law, including the constitution of the country, favours the application of restorative interventions. Invoking restorative justice mechanisms can, inter alia, relieve over-laden courts from the backlog of minor cases, and can help the government salvage funds by reducing the number of incarcerated offenders. It is further argued that restorative justice approaches that have been articulated in some juvenile justice systems in Africa can be adapted to suit the Tanzanian restorative approach for child and adult offenders.
I cannot easily erase the memory of a criminal case I witnessed at one of the primary courts in Tanzania. As a lecturer at the Institute of Judicial Administration in Lushoto, Tanzania, I supervised law students who went for field attachment as primary court 1 magistrate trainees in Moshi. While there, I attended a session of a criminal case out of curiosity. The accused in the case was a young woman, possibly a few months older than 18 years of age, who was being prosecuted for stealing some well-worn clothes and 10 000 Tanzania shillings (approximately $5) from her sister's bag. The complainant, the accused's sister, had only one witness -their uncle. As is custom at the start of a trial, the charge was read to the accused, who pleaded not guilty, and the matter proceeded for hearing. As the rules of the adversarial system require, the complainant adduced the facts of the incident. Thereafter, the accused young woman got an opportunity to cross-examine the complainant. Unaware of the technicalities of the adversarial criminal justice system, she remained silent for a while, and then told the court that she had no questions. Then, the witness (their uncle) testified, and again, the accused did not contradict her uncle's testimony during crossexamination. The case was finally adjourned to allow the young woman to prepare her defence. Thereafter, I met one of the magistrates to enquire about diversion measures available at primary courts. She was doubtful and uncertain, and had many questions about the implementation of reconciliatory measures, despite the fact that the court's rules promote reconciliation in certain cases.
2 It struck me that the case that I had just witnessed was precisely the kind of case the rules envisaged in mandating the use of restorative measures.
Restorative justice has featured for over three decades in academic and professional discourses as a complementary approach in many jurisdictions where it has been adopted. 3 In Africa the implementation of restorative justice within or alongside criminal justice systems has been slow, despite the fact that restorative justice is similar to traditional justice. 4 Tanzania, which has an adversarial criminal justice system, faces many challenges, including overcrowding in prisons and a backlog of court cases. 5 These trends are likely to worsen if new mechanisms of justice are not put in place. A restorative justice approach holds promise as a complementary mechanism to the criminal justice process in Tanzania. This article therefore examines the definitions of restorative justice and discusses referral mechanisms in contemporary juvenile laws in South Africa, Uganda, Lesotho and Kenya. The article examines whether these jurisdictions can provide a model for the establishment of restorative justice mechanisms in Tanzania.
Restorative justice and its advantages
Restorative justice seeks to knit together the victim, offender, family members, 'community of care' 6 and the community in the decisionmaking process following an offence. 7 The process ensures the offender's accountability; 8 and is aimed at making things right, 9 achieving repair and reconciliation, and preventing future re-offending. 10 It is generally a justice paradigm that advocates for redefining crime 11 and giving voice to the affected parties in the justice process.
12 Under restorative justice, crime is more than the violation of the laws of the country; it is, rather, a violation of relationships between individuals that creates needs and obligations. 13 The victim is no longer the state but is recognised as an individual, family members and the community. All of these actors are appreciated as having directly or indirectly suffered harm, 14 and they come together to resolve the dispute in an amicable way. 15 The victim is given a voice in the process to speak about his or her suffering 16 and to talk about the effects of the crime, including financial, psychological and emotional effects, which may normally not be addressed in criminal courts.
17
Restorative justice fundamentally aims at restoring shattered relationships between individuals, and initiates a healing process. 18 In the process, the victim's needs are addressed and the offender acknowledges responsibility 19 and is given an opportunity to empathise with the victim and apologise for wrongdoing.
20
Parties are therefore no longer observers of their own justice 21 but become key role players instead. 22 Because restorative justice is a process that involves the affected parties in a facilitated discussion about the crime and its causes, 23 it allows parties to empathise, reconcile, apologise, forgive, 24 repent and repair harms. 25 Even where offenders are not willing to be involved in a restorative intervention during the trial phase, they can still participate in restorative justice initiatives later on in prison, especially where jurisdictions offer these programmes as a rehabilitative process or as a process towards prisoners' early release or parole.
Restorative justice also responds better to the needs of justice stakeholders than the contemporary criminal justice system 27 -even, some have suggested, in the case of serious offences. 28 After the offender makes amends through restorative justice, the victim is relieved of the fear of re-victimisation. 29 Van Ness and Strong argue that restorative justice works better in terms of offenders' rehabilitation than the prison system. 30 Restorative justice prepares the offender for reintegration into society or the community where he or she was initially stigmatised, 31 and helps to reduce recidivism.
32
Sharman and Strang show that restorative justice reduces revenge among victims, 33 and Koen argues that these processes help to achieve social harmony among members of the community by reconciling conflicts.
34
Studies also show greater satisfaction with the restorative justice process than pursuing justice through court processes, for both offenders and victims. 35 Parties can avoid court processes and the associated costs, 36 and the government is relieved of the costs of imprisoning offenders.
37
Given these advantages, using a restorative process alongside the contemporary criminal justice system appears to hold some promise.
Challenges of using restorative justice
There are, however, several challenges that need to be considered if Tanzania seeks to implement restorative justice mechanisms. Limited space allows us to address only a few of these challenges here.
First, the process may need funding, either by the government or through non-governmental organisations. Judges, magistrates and police will need to be trained, and communities will need to be sensitised to the model. Second, involving the community in justice delivery, if not monitored, may turn restorative justice processes into ones that place rights at risk. 38 Depending on a community's beliefs, some offences may be treated more leniently than others. The fourth challenge relates to whether restorative justice addresses the needs of victims. Some criminologists have argued that these processes are a ploy to achieve offenders' rehabilitation and reduce criminality with scant regard for restoration or justice for victims. Strang, for example, sees victims as 'court fodder' under the conventional criminal justice system, and holds that they become 'agents' of offenders' reformation under restorative justice. 49 Even a victim's face-to-face encounter with his or her offender may actually only benefit the offender's rehabilitation, and it is difficult to strike a balance between maintaining the rights of each party. 50 While communities may like to re-integrate reformed offenders, this should not come at the cost of the victim.
51
The final challenge raised here is the fact that restorative justice does not depend on the rules of evidence 52 or precedent. 53 Because the dispute is normally diverted to restorative interventions after the offender admits responsibility, witnesses may not be required to prove the offence. The offence is therefore resolved on the basis of the parties' identified needs. As a result, there are no uniform outcomes from restorative justice processes.
54
This flexibility makes restorative processes attractive for attending to the needs of justice stakeholders without being bound to legal rules. Also, the idea of having 'standards' for restorative justice is difficult because every community has norms; such norms may be influential in conducting restorative justice processes. 55 The flexibility of restorative justice also provides an opportunity to accommodate a wider range of facts, some of which may not be accepted in court. Because restorative justice has no uniform standards of dispute resolution, outcomes may vary. 56 Some consider this outcome disparity as latitude for 'inequality', 'inconsistency' and 'arbitrariness' in the process of justice. 57 Proponents of restorative justice have countered that even courtroom justice does not guarantee uniform decisions, and despite following precedent, each case is decided on its merits.
Referral mechanisms for juvenile justice
Modern restorative justice allows for the diversion of criminal cases at any stage during the justice process: pre-trial, pre-sentence, at sentencing or post sentencing. 58 Processes such as victim offender mediation, family group conferencing and conferencing circles are mostly restorative pre-trial or pre-sentencing procedures, but this does not mean that they cannot be used at the sentencing stage or for incarcerated offenders. 59 The point at which restorative justice processes are applied differs from one jurisdiction to another and also depends on the nature of the offence. 60 Additionally, youth justice processes make use of restorative justice in a number of jurisdictions, and these could serve as models for restorative mechanisms in adult cases.
New Zealand allows juvenile offenders to be diverted to restorative intervention at the police or court level. 61 Police diversion (also called police cautioning) occurs after an offender has been arrested but before prosecution, and can take various forms; from a warning not to reoffend through to arrest and being charged in court. The process therefore diverts an offender who would usually be taken through the court process. In countries such as the United Kingdom and Australia, police cautioning is generally conducted in minor offences, 62 but can also be applied even in serious offences. 63 South Africa has a different model for restorative interventions for child offenders. The Child Justice Act gives powers to the prosecutor to divert a case to a restorative justice process, 64 especially when the offender has admitted responsibility and has consented to diversion. 65 The proposal by the prosecutor to divert the case to restorative intervention takes effect after a court order. 66 Restorative justice in South Africa has been extended to cases involving adult offenders through case law. 67 For adult offenders, the law also provides an opportunity for the magistrate to refer the matter to restorative measures where there are good reasons to do so. Furthermore, under the South African Criminal Procedure Act, the magistrate can request, after the conviction but before sentencing, information necessary for arriving at a judicious sentence. 68 Between conviction and sentencing there is then time for the magistrate to allow other processes, such as restorative justice, to take place before the offender is sentenced. 69 If restorative justice is conducted at this stage, the agreement reached during the meeting of parties assists the magistrate in setting a sentence. 70 Based on the input from the victim, the offender and the community as part of the agreement reached through the restorative justice process, 71 73 Involving the community (village courts) as a diversionary measure also aims to shame, reform and reintegrate the child back into the community. 74 In South Sudan, a jurisdiction that embraces traditional justice in many aspects of the criminal justice system, the law offers restorative justice interventions for child offenders. 75 Under the Child Act, traditional justice systems handle many minor cases involving juvenile offenders, while serious offences are tried by formal courts. 76 In Kenya, though the law does not explicitly provide for restorative justice for juvenile offenders, the Children's Act has some provisions that divert a child offender from ordinary court processes to restorative remedies such as the payment of a fine, compensation, or community service. These remedies may also include that the child is placed under foster care, attends rehabilitation school or sees a qualified counsellor. 77 Under the Tanzanian juvenile justice system, though restorative justice only applies as part of conditional discharge, 78 imprisonment of a child for whatever term is restrained. 79 Instead, alternative sentences are issued such as a fine, compensation, 80 probation order, 81 conditional discharge, 82 or committal to an approved school. 83 In Lesotho, with its strong system of indigenous justice, 84 a restorative approach has been adopted in the Children's Protection and Welfare Act of 2011. 85 Like the Ugandan Child Statute, the law in Lesotho allows the application of restorative approaches through village child justice committees, a model that brings together international legal norms and a traditional justice ethos in a way that is 'more promotional or protective of the rights of children'. 86 In these jurisdictions -Uganda, South Sudan and Lesotho -the use of restorative justice for adult offenders is still minimal, even though their youth justice frameworks provide evidence in favour of the implementation of restorative mechanisms.
The law in Tanzania and the possibilities for restorative justice
Under the Constitution of the United Republic of Tanzania (the Constitution), the judiciary is mandated to dispense justice 87 without fear or favour. 88 In so doing, in both civil and criminal matters, the courts have several powers, which include awarding reasonable compensation to victims of crimes committed by offenders, and taking into account the nature of the case and the harm caused. 89 In practice, victim compensation in Tanzania is usually coupled with imprisonment. However, filing a compensation claim only when offenders are released after serving a prison sentence may be difficult, because of the time that has lapsed. Furthermore, it is complicated to execute a civil order against an incarcerated offender, as she or he may not be able to pay compensation because she or he is not working or earning any income in prison. The courts therefore often award compensation alongside other orders immediately after finding the offender guilty. This may relieve the victim of the hassle of filing a second lawsuit, and saves time and money for both victim and the state. Victims view compensation orders as an acknowledgement by the court that they have been affected by the crime. These orders can include, for example, compensation for the victim's medical expenses. Although the monetary value of these compensation orders may frequently not be equivalent to the actual amount of harm suffered by the victim, their symbolic nature may suffice to make things right. Courts are also vested with constitutional powers to 'promote and enhance dispute resolution among persons involved in dispute', 90 and this provision envisages an amicable dispute settlement between victim and offender. The Constitution mandates that the courts should not be 'tied up with technicalities provisions that may obstruct dispensation of justice'. 91 The spirit of reconciliation provided by the Tanzanian Constitution is directly reflected in the Criminal Procedure Act, which gives discretion to courts that:
[I]n the case of proceedings for common assault or for any other offence of a personal or private nature the court may, if it is of the opinion that the public interest does not demand the infliction of a penalty, promote reconciliation and encourage and facilitate the settlement, in an amicable way, of the proceeding or the terms of payment of compensation or other terms approved by the court, and may thereupon order the proceedings to be stayed. 92 This provision gives powers to courts to divert certain cases, especially cases of common assault and those of a personal or private nature, from the ordinary adversarial criminal justice processes to ones focused on reconciliation. 93 Diversion therefore seeks to promote reconciliation in an amicable and harmonious way, 94 and in so doing, stay the proceedings until an agreement is reached. 95 In reconciling the parties, compensation to the victim may be awarded and punitive measures may be waived. 96 Where reconciliation fails, the court may proceed with the normal trial. Similarly, rule 4(2) of the Primary Courts Criminal Procedure Code echoes the provisions of the Criminal Procedure Act 97 (although reconciliation is not defined), obliging courts to promote reconciliation in criminal cases. 98 According to this law, where reconciliation is reached, the complainant may withdraw the charge. 99 Unfortunately, though, these provisions in law have rarely been used or are implemented problematically. The first major impediment to implementing the options envisaged by the law is the lack of restorative justice programmes into which to divert cases. Second, reconciliation is normally left in the hands of the parties, without a mediator. 100 Although it would be preferable to have an impartial mediator to guide the restorative justice process, in practice this is normally left to family members who are also interested parties in the dispute. Third, the courts are not bound to divert a case for reconciliation -these provisions are discretionary. As a result, the law has been used in only a few cases, despite the fact that there are many offences which may be fit for reconciliation. Finally, as is alluded to in the introduction to this article, some magistrates may not be aware of the option of diversionary alternatives and hence they find it hard to order an out-of-court reconciliation.
Restorative justice practices under the ward tribunals in Tanzania
Tanzania has a history of reconciliation through ward tribunals. 101 According to the establishing Act, every ward has a tribunal to determine civil and criminal cases through mediation. 102 The tribunals were specifically established to secure peace and harmony at grassroots level through mediation. 103 They were also meant to relieve the primary courts from backlogs of cases by sifting cases before going to a primary court. 104 The tribunal is composed of four to eight members elected by the ward committee, with the chairperson and secretary appointed from the elected members. 105 The chairperson plays the role of a mediator, and other members act as representatives of the community. Any person, including family members of the victim and the offender, may attend and give evidence. 106 Of course, the rules of evidence are unlike those of the courts 107 -even where there is insufficient evidence, the offender may still be held accountable. Compensation, restitution, apologies, fines, corporal punishment and community service are normally awarded or imposed by the ward tribunals. 108 Parties who are aggrieved by the tribunal's decision can appeal to the primary court. 109 The major difference between the ward tribunals and the primary courts is the procedure for dispute resolution. While mediation and reconciliation are features of the ward tribunals in both civil and criminal cases, the primary courts follow adversarial procedures. 110 Lawi argues that when ward tribunals were properly working as dispute resolution organs, there was evidence of true reconciliation and satisfaction between the involved parties. 111 Although these tribunals operate under local government authority in Tanzania, they hold promise as a prototype of restorative interventions that could ease the burden of Tanzania's laden courts. Unfortunately, in reality, the ward tribunals envisaged by the law are ineffective owing to a lack of financial support from local governments. Currently, because of the community need for accessible justice, administrative staff from the wards, especially ward executive officers, have taken over the reconciliation role that was entrusted to ward tribunals under the law, 112 which means that the tribunals are no longer composed as set out in the law. For these tribunals to work properly as restorative justice programmes, it will require that they are reconstituted in accordance with the law, and that the appropriate funds are allocated to support their operation.
Conclusion and recommendations
Despite the promising opportunities provided under the Tanzanian Constitution, the Criminal Procedure Act and the rules of the primary courts, restorative justice is not viewed as a formal complementary mechanism that can provide justice or relieve the country's over-burdened criminal justice system. Even minor offences, which could be resolved out of court, are still brought to court for prosecution. The number of prisoners in Tanzania exceeds the capacity of the prisons   113 and, as a result, government has continued to pardon a large number of prisoners during public anniversaries. 114 It is questionable how these prisoners are prepared for reintegration after prison, given that there is also a lack of restorative interventions for incarcerated offenders. Pardoned offenders face stigma from their communities because they have not had the opportunity to right their wrongs. The security of victims is also threatened by the release of offenders who have not been exposed to programmes that can help them realise the effects of their crimes.
Tanzania is not the only country experiencing these problems or high levels of reoffending by released offenders. This article points to juvenile justice models in other countries such as New Zealand, South Africa, Lesotho and South Sudan that may show how these problems might be reduced. 115 Based on the above discussion, the following recommendations could be adopted by the Tanzanian government, and may be instructive elsewhere on the African continent:
First, prosecutors should have the discretion to divert cases to a restorative justice process before charging the offender, especially where there are good reasons to do so. This will reduce the number of cases for prosecution and hence relieve courts from a backlog of minor cases. Implementation of this proposal may not necessarily need law reform, as directives that underscore prosecutorial discretion may be enough.
Second, police stations may be appropriate centres for diversion through cautioning, if proper training in restorative justice is provided. After cautioning, the police can keep records of the cautioned offender for future reference. This may be a national approach towards the implementation of restorative justice interventions.
Third, courts should make use of current provisions of the law by diverting offenders who have pleaded guilty into restorative interventions. This would allow the offender an opportunity to make things right with the victim and the community, and allows the magistrate to use the recommendations from restorative meetings when sentencing the offender.
Fourth, the courts can sentence an offender to a restorative justice process, provided both victim and offender voluntarily agree.
Fifth, ward tribunals can be strengthened to deliver reconciliation programmes for all wards in the country, provided that the system is properly resourced and special training is offered to ensure that the tribunals work according to the principles of restorative justice envisaged under the law 
